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“The tragic story of Vietham is not, in truth, det@f malevolent men bent upon conquest
for personal gain or imperial glory. It is the staf an entire generation of leaders (and
an entire generation of followers) so conditiongdHe tensions of the cold war years
that they were unable to perceive in 1965 (and)l#tat the Communist adversary was
no longer a monolith . . . Lyndon Johnson, thouigtudbingly volatile, was not in his
worst moments an evil man in the Hitlerian senseSet against these facts, the easy
designation of individuals as deliberate or imputear criminals’ is shockingly glib,

even if one allows for the inexperience of the yplir- Townsend Hoopes, the former
Under Secretary of the Air Force, January, 1970.

Is the accusation glib? Or is it too unpleasarthiok about? Do you have to be Hitlerian
to be a war criminal? Or can you qualify as a wiaintioned President of the United
States? Even when | saw those signs during thelMar¢he Pentagon in 1967, “Hey,
Hey L.B.J. How many kids did you kill today?” thdidn’'t make me think that Lyndon
Johnson, the President of the United States, niglat war criminal. A misguided man
perhaps, an egomaniac at worst, but not a war maimihat would have been just too
much. Kids do get killed in war. Besides, I'd nevead the laws governing the conduct
of war, although | had watched the war for threargen Vietnam and had written about
it for five. Apparently, a lot of the men in Saigand Washington who were directing the
war didn’t read those laws either, or if they ditky interpreted them rather loosely. Now
a lot of other people are examining our behavidrigtnam in the light of these laws.
Mark Sacharoff, an assistant professor of Englisheanple University, has gathered
their work together into this bibliography. By tlssnple act he has significantly widened
our consciousness. If you credit as factual orflaetion of the information assembled
here about what happened in Vietnam, and if yolyape laws of war to American
conduct there, then the leaders of the United Sfatethe past six years at least,
including the incumbent President, Richard Milhdlison, may well be guilty of war
crimes.

There is the stuff of five Dreyfus affairs in thhbught. This is what makes the growing
literature on alleged war crimes in Vietham so im@at. This bibliography represents
the beginning of what promises to be a long andfphinquest into what we are doing in
Southeast Asia. The more perspective we gain obeavior, the uglier our conduct
appears. At first it had seemed unfortunate andw&aaere caught in the quicksand of
Indochina. Then our conduct had appeared stupidantdl, the quagmire was of our
own making, the Vietnamese were the victims anaweee the executioners. Now we're
finding out that we may have taken life, not memycruel and stubborn warriors, but as
criminals. We are conditioned as a nation to belignat only our enemies commit war
crimes. Certainly the enemy in Indochina has peaped crimes. The enemy’s war
crimes, however, will not wash us clean if we toe aar criminals.

What are the laws of war? One learns that themenbole body of such laws, ranging
from specific military regulations like the Armyf§eld Manual 27-10, “The Law of

Land Warfare,” to the provisions of the Hague amh&/a Conventions, which are
United Slates law by virtue of Senate ratificatitmthe broad principles laid down by the
Nuremberg and Tokyo war crimes tribunals. Theseslsay that all is not fair in war, that
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there are limits to what belligerent man may deemkind. As the Hague Convention of
1907 put it, “The right of belligerents to adoptame of injuring the enemy is not
unlimited.” In other words, some acts in war alegél and they aren't all as obviously
illegal as the massacre of several hundred Vietsamdlagers at Mylai. Let’s take a
look at our conduct in Vietnam through the viewglgss of these laws. The Army Field
Manual says that it is illegal to attack hospit&ll&e routinely bombed and shelled them.
The destruction of Vietcong and North ViethamesenAHospitals in the South
Vietnamese countryside was announced at the dagsybriefings, the Five o’Clock
Follies, by American military spokesmen in Saigon.

So somebody may have committed a war crime inlkattgachose hospitals. The Manual
also says that a military commander acquires respiity for war crimes if he knows
they are being committed, “or should have knowledgeugh reports received by him

or through other means,” and he fails to take adiostop them. President Johnson kept
two wire-service teletypes in his office and hedrd@e newspapers like a bear. There are
thus grounds for believing that he may have knowsmlir Force and artillery were
blowing up enemy hospitals. He was the Commandéhief. Did his knowledge make
him a war criminal? The Army Manual says that “gveiolation of the law of war is a
war crime.”

Let's proceed to one of the basic tactics the Wn8&ates used to prosecute the war in
South Vietnam -unrestricted air and artillery bonalmaents of peasant hamlets. Since
1965, a minimum of 150,000 Viethamese civiliansaaerage of 68 men, women and
children every day for the past six years, havelb@ied in the south by American
military action or by weapons supplied to the Saifmces by the United States. Another
350,000 Vietnamese civilians have been wounde@onanently maimed. This is a very
conservative estimate. It is based on official feguiassembled by Senator Edward M.
Kennedy’'s Senate Subcommittee on Refugees andgstudp for the Subcommittee by
those eminent government auditors, the General tony Office. The real toll may be
much higher. This conservative attitude makes twidhentation put together by the
Senator and his staff aides, Jerry Tinker and Balde Haan. among the most impressive
in the bibliography. Many, perhaps the majorityttadse half million civilian casualties
were caused by the air and artillery bombardmeinpeasant hamlets authorized by the
American military and civilian leaders in Saigordaffashington.

The United States Government tried and hanged46 &apanese general, Tomoyuki
Yamashita, because he was held responsible fatehihs of more than 25,000
noncombatants killed by his troops in the Philigsin

Can a moral and legal distinction be drawn betvtbese killings in World War I, for
which General Yamashita paid with his life, and ¢heélian deaths ordered or condoned
by American leaders during the Vietham War? Ageiypou accept only a portion of the
evidence presented in this bibliography, and compaat evidence to the laws of war,
the probable answer is, No. And President Nixondpasad this unrestricted bombing
through Laos and Cambodia. killing and woundingnown tens of thousands of
civilians in those countries.
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Looking back, one realizes that the war-crimesdassas always present. Our vision was
so narrowly focused on the unfolding details ofwee that we lacked the perspective to
see it, or when the problem was held up to us, aé po heed. This lesson becomes
clear in reading the proceedings of the Russeliurral now published in “Against the
Crime of Silence.” The proceedings were widely dgsed in 1967 as a combination of
kookery and leftist propaganda. They should noeHaeen. Although the proceedings
were one-sided, the perspective was there.

One saw the substance all the time in Vietnamerbibmbing and shelling of the peasant
hamlets. In November, 1965, | found five fishingriats on the coast of Quangngai
Province in central Vietnam, not far from Mylai, iwh had been ravaged over the
previous two months by the five inch guns of Uni&tdtes Navy destroyers and by
American and South Vietnamese fighter-bombers.lot& Viethamese officials told me
that at least 184 civilians had been killed. Afeday of interviewing the survivors
among the ruins, | concluded that a reasonablmatdi might run as high as 600 dead.
American Army officers working in the province taide that the most serious resistance
the Vietcong guerrillas in the hamlets had offened sniper fire. The hamlets and all
their inhabitants had been attacked just becaws¥idtcong were present. | discovered
that another 10 hamlets in the province had also Igeitted and about 25 others severely
damaged, all for like reasons.

Making the peasants pay so dearly for the presehgeerrillas in their hamlets,
regardless of whether they sympathized with théddieg, seemed unnecessarily brutal
and politically counter-productive to me, sincestHiun-like treatment would alienate
them from the Saigon authorities and the Americaods. No common-sense military
purpose seemed to be served. When | wrote my dasgribing the agony of the fisher
folk, however, it did not occur to me that | hadativered a possible war crime. The
thought also does not seem to have occurred todibgre or to most readers of The
Times. None of the similar stories that | and otlegrorters wrote later on provoked any
outrage, except among that minority with the fieldiision to see what was happening.
As Lieutenant Calley told the prosecutor at Fomiag, “It wasn’t any big deal, sir.”

Reading through the news dispatches from 1965, 48661967 that Seymour Melman
of Columbia and Richard Falk of Princeton assemidetbcument accusations of war
crimes made by The Clergy and Laymen Concerned A\e@nam, “In the Name of
America,” is to view those scenes again in this aed disturbing perspective. Frank
Harvey, in “Air War - Vietnam,” recounts with theywer of anecdotal narrative the
casual destruction of peasant hamlets in the Mekmita by the United States Air
Force. Usually the excuse was that a squad or gaegfillas might be present in the
hamlet or the mere location of the hamlet In gllardominated territory. Harvey is a
convincing witness because he concludes with andefef the war.

You might argue that this destruction, and concantitoss of civilian life, were not
deliberate, that they were among those haphazardreaf war. The record says
otherwise. American Embassy in Saigon distributedarrespondents a Rand
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Corporation study on the air and artillery bombagdis. The study concluded that the
peasants blamed the Vietcong when their hamlets lasted and their relatives killed:;
in effect, that shrapnel, white phosphorous andlmapvere good political medicine. The
study was dismissed by reporters as macabre grabflte government could always find
a think-tank to tell it what it wanted to think.

In the summer of 1966, however, a lengthy secuelysdf the pacification program. was
done for the Embassy and military headquarteraigd® by some of the most
experienced Americans in the country. One of thdyss recommendations was that this
practice of unrestricted bombing and shelling stidnd carefully reexamined. According
to the study there was evidence that the practazdriving hundreds of thousands of
refugees into urban slums and squalid camps, causinecessary death and suffering.
and angering the peasantry. The proposal for aaeimation was vetoed at the highest
levels of American authority in Saigon.

By deciding not to reconsider, the American lealigrsn Saigon was deciding to ordain
the practice, to establish a de facto policy. Dyitimose earlier years at least, the policy
was not acknowledged in writing, as far as | knbut, neither can there be any doubt that
this was the way things were to be done and tleasetAmerican military and civilian
leaders directing the war knew the grim cost oirtllecision not to look. Why did they
establish the policy? Because devastation had beeditndamental element in their
strategy to win the war.

| remember asking one of the most senior Americaregals in the late summer of 1966
if he was not worried by all the civilian casuadtihat the bombing and shelling were
causing. “Yes. it is a problem,” he said, “butaes deprive the enemy of the population,
doesn't it?” A survey of refugees commissionedrl¢tat year by the Pentagon indicated
that 54 per cent of those in Dinhtuong ProvincthanMekong Delta were fleeing their
hamlets in fear of bombing and shelling. So this Wee game. The firepower that only
American technology can muster, the General Matbdeath we invented in World War
II, was to defeat the Vietnamese Communists byighttmilitary attrition, the body

count, and by obliterating their strategic base,rtiral population.

If you destroyed the rural society, you destroyesiresources the enemy needed to fight.
You deprived him of recruits in the South, of tbed and the intelligence the peasantry
provide; you reversed Mao Tsetung’s axiom by dryipghe sea (the peasantry) in
which the guerrillas swam.

All of those directives issued by the American taiy headquarters in Saigon about
taking care to avoid civilian casualties, abouti@ctng the livestock and the homes of
the peasantry, were the sort of pharisaic pratilehear from many American
institutions. Whenever you say the institution @ behaving as it says it should, the
institution can always point to a directive and gay must be mistaken. (General
Electric had directives forbidding price fixing wiheome of its vice presidents were
convicted of price fixing.) No one was fooling hietlswhen he marked off those “free-
fire zones,” and ordered those “preplanned aikesii and that harassing and interdiction
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fire by the artillery. People and their homes waébumanized into grid coordinates on a
targeting map. Those other formalities, like obtagnclearance from the Vietnamese
province chief before you bombed a hamlet, werg@agems to avoid responsibility,
because he almost never refused permission. (8gehfictions, by the way. are
expressly forbidden by the laws of war.)

Out in the countryside the captains and majorsdiddisguise the design. One day in a
heavily-populated province in the Mekong Deltaparyg Army captain swept his hand
across the map over a couple of dozen hamletsarrifa-dominated territory near the
provincial capital and remarked that the peasaete wvacuating them and moving in
near town. Why? | asked. “Because it's not heatthythere. We’re shelling the hell out
of them,” he said.

By 1967, this policy of unrestricted air and aetiyf bombardments had been orchestrated
with search and destroy operations by ground troBgs2 strikes, and crop destruction
with chemical herbicides into a strategy that wagpessively laying waste much of the
countryside. (The question of whether herbicidesevdeimped on the landscape to an
extent that may constitute a separate war crinreaded at length in several of the books
Mr. Sacharoff lists.) That year Jonathan Schelltter@uangngai to document the
creeping destruction of the rural society in a et article that first appeared in The
New Yorker magazine. It was later published wititla of understated irony, “The

Military Half.” Schell estimated that by this tinsdout 70 per cent of the 450 hamlets in
the province had been destroyed.

Did the military and civilian leaders directing thar from Washington know what was
happening in Vietnam? How could they have avoidealkng? The newspapers,
magazine articles like Schell’s and the reportthefKennedy Subcommittee indicated
the extent of what was being done in their name. Sthtistics alone are enough to tell
the tale: five million refugees, nearly a thirdSduth Vietnam’s population of 16 million
people, and that conservative estimate of theiaivitasualties from what is called
“friendly” military action, of at least 150,000 dzand 350,000 wounded or maimed.

These peasant hamlets, one must bear in mind, va¢teeing plowed under because
American or South Viethamese ground troops wessrgiting to seize them from the
enemy in pitched battles. The hamlets were beimgdawded in the absence of ground
combat.

One might argue that though regrettable, thougih @wenoral, the indiscriminate air and
artillery bombardments of civilians in Vietham weret a war crime. The Allies engaged
in terror bombing of Japanese and German citi&ganld War II. Look at the incendiary
raids on Dresden and Tokyo and the nuclear holteafiddiroshima and Nagasaki.
None of the defendants at the Nuremberg and Takgis wvere convicted of war crimes
involving the bombing of civilian populations. besa the prosecutors had done the
same thing. By custom, therefore, one might argrrepr bombing is an accepted
practice of war. Similarly, in the Korean War, tteited States Air Force bombed
Korean towns and cities.
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But is Vietham the same kind of war? There is ga@son to think that it is not. In
World War |l opposing industrialized societies wéghting a war of survival. In this
context of total war, the cities inevitably becatargets to be destroyed. They contained
the industries that fueled their opponent’s war mae and the workers who manned the
factories. The worker was as much a combatanteasriliormed soldier. Korea was also,
more or less, a conventional conflict between umied armies, although bombing
practices there would bear examination in the patsge of history.

In Vietnam, however, the most advanced technoldgiaton in the world intervened in
a civil war in a primitive, agricultural countryh€& Viethamese Communists possess
negligible industry, no air force of any size, aralintercontinental missiles that pose a
threat to the survival of the United States. Therwention was, rather, undertaken for
reasons of domestic politics and foreign policyavoid the repercussions at home of
losing a war to Communists and to maintain a pasitf power and influence for the
United States in Southeast Asia.

Moreover, as the literature in Sacharoff’s bibleyginy amply documents, the use of the
air weapon underwent a subtle and important chan§euth Vietnam from the previous
two wars. Air power, and artillery as a corollargapon, were directed by an occupying
power, the United States, at the civilian populafiothe rural areas of the country under
occupation. The targets of the bombs and shells ter noncombatants themselves,
because it was believed that their existence wastitant to the enemy. Air power
became a distinct weapon of terror to empty thentgaide. Samuel P. Huntington, of
Harvard, has even coined a marvelously Americamennosm for the technique --
"forced-draft urbanization and modernization.” Sooheis prefer a quotation from
Tacitus that the late Bernard Fall was fond ohgti“Where they make a desert they call
it peace.”

One key to understanding this use of airpower ts®ietnam is to compare the
unrestricted bombing in the south with the elalorastrictions that surrounded the air
campaign against North Vietnam.

Although the North Vietnamese may not believenithe North a conscious effort was
made to bomb only military, and what limited induadttargets were available, and to
weigh probable civilian casualties against thetamji advantages to be gained from a
particular air strike. The ultimate objective oéthir campaign against the North was, to
be sure. political rather than military. It soughintimidate the North Vietnamese into
withdrawing their forces from the South and takihg Vietcong guerrillas along with
them. And undoubtedly the restrictions were alssigteed to escape the unfavorable
publicity that would result from severe civilianstelties in the North.

The mere fact that an attempt was made to avoid theows into sharp understanding
the very different motives that lay behind the barmglin the south and the inherent
acceptance of great civilian suffering. When HamiSalisbury, an assistant managing
editor of The New York Times, visited North ViethamDecember, 1966, to write his
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memorable series of articles on the destructioruginbby American air raids there
(civilian homes, schools, hospitals and churchesleen wrecked because the air
campaign had never been the surgical operatiora§entpropaganda portrayed it as
being), the most severe example of civilian detthsNorth Vietnamese claimed was 89
in the town of Nandinh southeast of Hanoi, fromrsianths of bombing, less than half
the official South Viethamese estimate of the nunabeivilians killed in the five
hamlets | found on the coast of Quangngai Provind®65.

Did the employment of the air weapon and the artilin South Vietnam thus exceed the
limits sanctioned by the laws of war?

The United States Army Field Manual says: “The t#war. . . requires that belligerents
refrain from employing any kind or degree of viaterwhich is not actually necessary for
military purposes and that they conduct hostilitigth regard for the principles of
humanity and chivalry.” The Manual goes on to explahat is meant by “actually
necessary for military purposes,” i.e. military assity. “The prohibitory effect of the

law of war is not minimized by ‘military necessitywhich has been defined as that
principle which justifies those measures not fodeid by international law which are
indispensable for securing the complete submissidhe enemy as soon as possible.
Military necessity has been rejected as a defeorsacts forbidden by the customary or
conventional laws of war inasmuch as the latteeHaaen developed and framed with
consideration for the concept of military necessity short, if you can demonstrate
certain measures are required to defeat the ersamdythose measures are not specifically
forbidden by the laws of war, you employ them.

Assuming that the use of air power in South Vietiveas not specifically forbidden by
the laws of war, was this means necessary to défeanemy? He could have been
deprived of the rural population by another, marenhne method, This would have
involved putting sufficient American ground trodpsSouth Vietnam to occupy most of
the countryside and thereby gain control over thalthamlets. National mobilization

and the dispatch of upwards of 600,000 troops tdlSdietnam was proposed by the
Joint Chiefs of Staff and rejected by Presidenhdoh and his advisers, because this
strategy would have meant higher draft calls, wag price controls, and other
measures that would have been unpopular with therfsan public. So there are grounds
for believing that the use of the air weapon inSoeith was not a military necessity but a
political convenience, a substitute for sufficierfantrymen to hold the countryside.

| am not saying that garrisoning South Vietnam witbund troops would have made the
war a sensible enterprise. | am suggesting thaw#res impact upon the Viethamese
might have been more merciful. The Marines, becatiieeir pre-World-War 11
experience with pacification in Central America dhd Caribbean, did make an attempt
to hold a good many of the hamlets in central \detese provinces where they operated.
Life for a Viethamese farmer within these zones safer than for his brethren in other
regions.
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In any case, to address the basic question of sagagtions, it appears that the
employment of air and artillery to terrorize theapantry and raze the countryside was an
act specifically forbidden by the laws of war. TBeneva Convention of 1949 Relative

to ‘the Protection of Civilian Persons in Time obWétates:

“The High Contracting Parties specifically agreatteach of them is prohibited from
taking any measure of such a character as to ¢cheg#hysical suffering or extermination
of protected persons [civilians] in their handsisTprohibition applies not only to
murder, torture, corporal punishment, mutilatiod amedical or scientific experiments
not necessitated by the medical treatment of a&pted person, but also to any other
measures of brutality whether applied by civiliamulitary agents.

“No protected person may be punished for an offéreser she has not personally
committed. Collective penalties and likewise allasigres of intimidation or of terrorism
are prohibited.

“Pillage is prohibited.
“Reprisals against protected persons and theirgstppve prohibited.”

The paragraphs seem to be a reasonably fair desorgf what was inflicted upon much
of the South Viethamese peasantry by the UniteteS§tahe Army Field Manual is more
specific. “The measure of permissible devastatsoiound in the strict necessities of
war,” it says. “Devastation as an end in itselbs a separate measure of war [italics
added] is not sanctioned by the law of war.”

The adoption of devastation as a basic elementategy also deems to have led
American leaders into what may be related war csiagainst South Vietnamese
civilians. The Geneva Convention of 1949 statesdHzelligerent power has a duty, in so
far as it is able, to care for the victims of war.

“The wounded and the sick, as well as the infirnd expectant mothers, shall be the
object of particular protection and respect. Asaamilitary considerations allow. each
party to the conflict shall facilitate the stepkaa to search for the killed and wounded,
to assist the shipwrecked and other persons expoggdve danger, and to protect them
against pillage and ill-treatment.”

The consignment of Viethamese civilian war wountegrovincial hospitals that were
little better than charnel houses has been a redtsmandal for the United States. The
reports of the Kennedy Subcommittee describe terescof two wounded to a bed, no
sheets or mattresses, no showers, filthy toilgtensewers and warms of flies spreading
infection. In contrast, the United States militAspitals are models of medical science.
Given the wide publicity the deplorable conditionghese Vietnamese civilian hospitals
have received over the years, would it be poséiléhe responsible leaders of the
United States to contend that the neglect was eldiatate?
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A similar war crime may have been committed agasnglians forcibly evacuated from
their homes. These persons would appear to fakuitied category of internees in the
Geneva Convention of 1949. The Convention laysrogteat detail the obligation of a
belligerent power to provide such persons with adégfood, housing and medical care.
Here is an excerpt from a report to the Kennedyc8Smimittee by a team from the
General Accounting Office which inspected so-catkefigee camps in South Vietnam
last summer. The excerpt describes a camp in Qaamdgrovince on the central coast:

“At this location, there were about 2,070 people Wére informed that only 883 were
recognized as refugees and that they would re¢cemporary benefits. We were advised
that these people were all Vietcong families arad they were relocated by force in
February or March 1970. These people are underytgpaard by the Viethamese
military.

“During our inspection, we observed there wereatories, no usable wells, no
classrooms, and no medical facilities. The sheltene crudely constructed from a
variety of waste material, such as empty ammunibioxes and cardboard. We observed
that the number of shelters would not adequatelisbdhese people.. .The [American]
refugee adviser stated that there were no plamspgmve the living conditions at this
site.”

The fact that these persons are being held bydhéhS/iethamese authorities apparently
does not absolve the United States of respongililitler the laws of war. Legally they
remain our refugees. As the Army Field Manual eixza

“The restrictions placed upon the authority of Hiperent government cannot be avoided
by a system of using a puppet government, centralcal, to carry out acts which would
be unlawful if performed directly by the occupahtts induced or compelled by the
occupant are nonetheless its acts.” The Saigomeed not a puppet government, but it
is a client regime whose existence is dependent thmUnited States. A good argument
could be made that because of this client relatipnshe United States induces these
acts. Telford Taylor of Columbia, the former chigherican prosecutor of Nuremberg,
guantifies the neglect of the civilian war woundeu refugees. In “Nuremberg and
Vietnam: An American Tragedy,” he notes that thetéthstates spent, at the most, a
guarter-billion dollars to ease the civilian pligiter the three years from 1965 through
1967. You will think this is a lot of money, unkié tells you the amount was less than
four per cent of the cost of air operations overgame period.

What about a relationship between the use of aigp@md artillery in South Vietnam and
the garden variety war crimes that many of the Baokhis bibliography allege the
individual acts of torture and murder of prisonansl civilians by American soldiers, the
burning of peasant huts in “Zippo raids,” the lagtiand the rape? Did the conduct of the
war as approved at the highest levels create ansgimere in which the lives of the
Vietnamese were so cheapened that they becameustdmak in the eyes of the soldier?
If so, did this atmosphere help to incite theséviddal war crimes given the traditional
racism of Americans towards Asians the dinks, thekg, the slopeheads and the
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psychological stress upon the soldier of fightingicountry where much of the
population is hostile, where women and childrerseibomines and booby-traps and shoot
at you?

The two accounts of the Mylai massacre mentiondgtigbibliography, Richard
Hammer’s “One Morning in the War” and Seymour H&sMy Lai 4,” as well as the
testimony that has emerged at the court martialeftenant Calley, of practices like
driving civilians ahead of the troops to detonatees with their bodies suggest that the
general conduct of the war did contribute to thadevidual atrocities.

The word Lieutenant Calley used to describe thebslaughtering the 102 men, women
and children for whose deaths he is being heldoresiple evokes this atmosphere in
uncanny fashion. He told the prosecutor that heavdsred “to waste the Viethamese.. .
waste, waste them, Sir.” Were this just Lieuter@aitey speaking the word would not
carry much meaning, but the word is from the aagjahe American soldier in Vietnam.
Human beings are “wasted” there, they are “blowayivSoldiers have a unique ability
to find words to describe the reality of their wars

Given such an atmosphere, the massacre at Myldovioeua departure from the norm
only in that it consisted of the direct murder Blerand machine gun fire of several
hundred Vietnamese civilians at one time. The soddin Lieutenant Calley’s platoon,
whose moral sense led them to disregard his oedersot participate in the killings, do
not appear to have been shocked by the lessevijdndi atrocities that occurred prior to
Mylai. Looked at coldly, Lieutenant Calley and #adiers who did join him in the
massacre were doing with their rifles what was devery day for reasons of strategy
with bombs and artillery shells. There are Calleysvery army. What makes them
dangerous is a set of circumstances in which ti@micidal aberrations can run amok.
The laws of war say that it is the responsibilityie highest leadership to do all in its
power to prevent such circumstances from occurring.

Both the Army Field Manual and the Nuremberg Pples address this central issue in
delineating when a claim of superior orders carstitute a defense against a charge of
war crimes. “The fact that a person acted pursteaotder of his Government or of a
superior does not relieve him from responsibilibgar international lawprovided a

moral choice was in fact possible for him” [italics added], the Nuremberg Principles say.
The Army Field Manual is a bit more elaborate. ¢bnsidering the question whether a
superior order constitutes a valid defense, thetshall take into consideration the fact
that obedience to lawful military orders is theydat every member of the Armed
Forces; that the latter cannot be expected, iniiondf war discipline, to weigh
scrupulously the legal merits of the orders reagivieat certain rules of warfare may be
controversial; or that an act otherwise amounting tvar crime may be done in
obedience to orders conceived as a measure ofagpthe Manual says.

Curiously, Lieutenant Calley’s lawyers have claintieat he has a robot-like personality
incapable of resisting any orders from his supef@pt. Ernest Medina, but they have
not sought to defend Calley on the grounds thagrgthe general atmosphere in which
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the war was being conducted, and his interpretatidns orders that morning in Mylai,

he may not have been capable of a moral choicey iffag have hesitated to do so
because they would have had to put the entire cardrsiucture from President Johnson
on dawn in the witness chair. Telford Taylor natehis book that a court martial at Fort
Benning is too limited a forum for such a far-reaghinquiry.

Nevertheless, the question of higher responsitkhlgggs over Mylai. It hangs over the
individual atrocities described in these bookéahgs over the use of airpower and
artillery to lay waste the Viethamese villageghdt, too, constitutes a war crime and the
greatest one of all. Many would contend, as Towddé¢oopes did in an exchange of
articles with two reporters for the Village Voicdavaccused him and his colleagues of
being war criminals, that raising the issue of w@mes in Vietnam is absurd and
unwarranted in the context of a democracy likeUhéed States. Worse, many would
argue, it is vindictive, capable of perversion iataew McCarthyism. Hoopes was a
Deputy Assistant Secretary of Defense and Undereay of the Air Force in the
Johnson Administration. He wrote an admired accofittie inside events behind the
March 31, 1968, decision to restrict the bombinglofth Vietnam and open peace
negotiations. His view is important because it @pp¢o be widely held.

Hoopes argued that since the President is elesiteck the war was prosecuted from
well-meaning if mistaken motives, since Congrededahe funds and there was broad
public support at the outset, no official shoulduce criminal liability. Judgment, he
said, should be confined to voting the Governmentod office. Attacking this position

in his introduction to the Russell Tribunal proceed, Noam Chomsky of M.I.T. states
that Hoopes is claiming an immunity for Americaaders which this country denied to
the leaders of Japan and Germany. Marcus Raskidiyector of the Institute for Policy
Studies in Washington, the think-tank of the Neit L&sserts that Congress cannot be
held responsible as a body because many Congressitezhfunds merely to ensure that
American soldiers had the means to defend thenmsenadford Taylor, a mugwump
Democrat, remarks that though good intentions neagnlligating circumstances, they do
not negate the fact of a crime, if one occurred.

Taken to its logical end, the Hoopes argument mileans that all Americans were
responsible for the actual conduct of the warolfteen the adult majorities of Japan and
Germany should have been punished for war crimasy &pplauded the beginning of
World War Il. And if everyone is responsible, ofucse no one is responsible. The
Nuremberg and Tokyo tribunals rejected Hoopes'siment by making a distinction
between those in the audience and those who heldrpas do the laws of war. The

Army Manual denies a collective copout: “The fd@tta person who committed an act
which constitutes a war crime acted as the headSiate or as a responsible government
official does not relieve him from responsibilityrfhis act.”

(Hyperbole in describing what war crimes may hakeh place in Vietham seems just as
unhelpful as the Hoopes argument. Chomsky in “At Wah Asia,” accuses the United
States of intending genocide in Vietham. So do &idhralk, the international legal
scholar, and Gabriel Kolko, the revisionist hisdoriboth of whom have otherwise



Sheehan, Should We Have War Crimes Trials? p.14 of

diamond-cutting minds, in “War Crimes and the Aroan Conscience,” the published
proceedings of a Washington symposium on war criassyear. Genocide does not
appear to be an accurate characterization of Ameigonduct in Vietham. The story is
more complicated and the fads do not support thegeh The population of the country
has grown despite the war, from an estimated 1kbomiin 1962 to about 17 million
now.)

But how is this country to determine whether wamess were really committed in
Vietnam and who is responsible for them?

Not even the wildest of anticommunist politiciarastpredicted the conquest of the
United States by the Vietcong guerrillas and thetiN®ietnamese army. So it seems
equally outlandish to imagine that a tribunal wilte power of those at Tokyo and
Nuremberg will ever sit in judgment on the leadgfrthis country.

The Army, the principal service involved in the Wiam war, has shown that it will not
enforce military law and judge itself. The dismissicharges against Maj. Gen. Samuel
W. Koster, the division commander of the troopMgitai, demonstrated that the current
leadership of the Army considers Lieutenant Catiegt Captain Medina to be its only
real war criminals. Barring unforeseen disclosunespne more important than a few
captains, a major and a colonel or two are likelyotn Calley and Medina in the dock.
For the Army had a good case against General Koster was in his helicopter over the
Mylai area that morning. What the Army lacked waes will to prosecute.

Perhaps it is expecting too much of human natutkiidk that the Army would sit in
judgment on its own conduct in Vietnam. A commatrdcture so traumatized, so
emotionally defensive because of its failure inth@m, is not, except under great outside
duress, about to begin charging members of the itingde with war crimes.

Indeed, the military services are in the greatasgeér of becoming the scapegoats of a
public witch-hunt that could come from the left otlee war crimes issue if responsible
men do not prevail. Mark Lane’s collection of purgal eyewitness accounts of atrocities
in Vietnam, “Conversations with Americans,” is atample of the kind of scurrilous
attack that is already being made. The militaryehfeww defenders in the current climate.
Much of the intellectual community and many of #tedents are almost childishly
indiscriminate in their assaults. A number of tbarier senior civilian officials of the
country, who have changed their minds about thetiver helped to prosecute, are now
all too eager to blame everything on the generals.

Professional soldiers, whose frame of referene¢ni®st by nature circumscribed, are
being criticized for not having displayed the kinfdbroad wisdom and judgment self-
proclaimed statesmen did not exhibit. If the gelsedad commit war crimes in Vietnam,
they did so with the knowledge and consent of thdians. If seeking to pacify with the
fire and the sword of the $@entury, airplanes and howitzers, constituted mcnine,
then the civilians helped to induce this crime eyying the generals sufficient troops to
garrison the countryside.
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President Johnson and his closest advisers, RBbkttNamara, Walt W. Rostow, and
Dean Rusk, directed the unfolding of the conflicttjas President Nixon and his senior
advisers now do. The military almost always plageslibordinate role. Mr. McNamara,
for example, supervised the planning and the eyx@tuof the war for the President as the
chief of a European General Staff would have domé&965 he often said: ‘We’re going
to trade firepower for men.” He had no criminakint, of course. What he meant was
that he planned to expend ten bombs to kill fivetN®ietnamese soldiers, instead of
trading the lives of five American infantrymen fbie same job. But when the bombs
were targeted on civilians, Mr. McNamara did ngt lealt. This is not to say that the
generals would be absolved of responsibility, dhit the highest, and therefore the
greatest, responsibility does not rest with them.

For precisely this reason, one cannot expect tRerNAdministration, of its own accord,
to institute any meaningful inquiry into war criméér. Nixon is using the same airpower
tactics in Laos and Cambodia that his predecessployed in South Vietham. His
strategy of Vietnamization is even more dependpohuhe unrestricted use of airpower
than was Mr. Johnson’s. Mr. Nixon has also sensed enore keenly the political
convenience of this weapon. He has calculated ciyréhat the public will not worry
much about the dead, or about their age or sewngpas the bodies are far enough away
that the photographers and the television crew% gahto them too often and so long as
they are, most important of all, not American.

The Kennedy Subcommittee estimates that civilissuahies in Laos, which has a
population of only three million, are now exceed8®000 a year, including more than
10,000 dead. Many of these casualties are attbheita American bombs. Classified
military documents specifically talk about bombwitlages in Communist-held areas “to
deprive the enemy of the population resource.” Ne knows what the civilian casualty
toll is in Cambodia, where the same kind of aiaclts are taking place. The Kennedy
Subcommittee guesses there are now about a méiidra half refugees in Cambodia out
of a population of 6.5 million and that civilianstalties are running in the tens of
thousands a year.

When | asked a responsible official at the Statpabenent about the refugees he said he
didn’t have an estimate. Why? | asked. “The Camdnuglhaven't really asked us for any
assistance with refugees and until they do it'squstconcern. Our staff in the Embassy
is pretty small and they have a lot of other figHiry.” What about the civilian casualties?
“The Cambodians haven't been compiling them,” hid.s&e're dependent on their
statistics and they don’t keep careful statisticanything.” Really, that's what he said.
The new American aid program for Cambodia contam$funds specifically marked for
civilian medical relief.

Yet the cleansing of the nation‘s conscience aeduture conduct of the most powerful
country in the world towards the weaker peoplethefglobe demand a national inquiry
into the war crimes question. What is needed ipnebn sentences and executions, but
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social judgments soberly arrived at, so that itéhacts are war crimes, future American
leaders will not dare to repeat them.

The sole hope for such a national inquiry wouldesgpo rest with the Congress or a
commission of responsible men, with military andiqial experience, appointed by
Congress and empowered to subpoena witnesses aminexdocuments. They might try
to answer one fundamental question that | havatteinpted to deal with here because
the arguments are still so tangled -- whether thitged States intervention in Vietnam
was itself a violation of the Nuremberg Principlesbidding wars of aggression. There
does not seem to be the stomach for such an ingupngress now, but attitudes may
change as the full import of the issue becomes know

If Congress fails to undertake an inquiry thatiesrthe authority of the nation, then
hypocrisy will be added to our sins. The Nuremhiadgments upon such diabolical Nazi
crimes as the extermination of the Jews will stind as a monument to international
justice. Even under the most critical scrutiny hmag the United States has perpetrated
approaches the satanic evil of Hitler and his fe#cs. The Nazis were in a class by
themselves.

But the other, lesser judgments at Nuremberg, laadérdicts at the Tokyo Tribunal will
become what many said they were at the time, thegumcements of victors over
vanquished. We ought to remember that at the Tdkijsmunal, the United States went so
far as to establish the legal precedent that anylmee of a cabinet who learns of war
crimes, and subsequently remains in that Governammiires responsibility for those
crimes. Under our own criteria, therefore, Orviieeman, the Secretary of Agriculture
under President Johnson, could acquire respongifoli war crimes in Vietnam.

Recently, when | discussed with a Japanese frismddndemnation of General
Yamashita for the death of more than 25,000 nonetamits In the Philippines, he
remarked: “We Japanese have a saying. The vicawasys right.”

History shows that men who decide for war, as #padese militarists did, cannot
demand mercy for themselves. The resort to fortieeisilltimate act. It is playing God.
Those who try force cannot afford to fail. | do ma¢an to suggest that men should be
free to attempt anything in war to ensure vict@uite the opposite. The laws of war
seek to mitigate the evil of war, to save whatdiean be saved in the midst of great
killing. War nonetheless remains an evil that imgsoa unique burden upon those
responsible. This will sound cynical to many, Buhe Johnson Administration had won
the war in Vietnam, few would be searching for wames among the physical and
human ruins of Indochina. Evidence of murder anddity on a grand scale would have
been hushed in the shouts of success. The redorcthas failed, however, and that
failure has helped to make the issue of war crim&&etnam a very real and a very fair
one to be dealt with. Our failure presents an opaty for humanity that should not be
lost.



